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THIS AEL Wi-Fi PROJECT AGREEMENT is made on the 

day of

       2007 

BETWEEN:
(1)
TraxComm Limited, a company incorporated in Hong Kong and having its registered office at 17th Floor, MTR Tower, Telford Plaza, No. 33 Wai Yip Street, Kowloon Bay, Kowloon, Hong Kong (the “Company”);  and

(2)
[OPERATOR] Limited, a company incorporated in Hong Kong and having its registered office at [INSERT REGISTERED OFFICE ADDRESS IN HONG KONG] (the “Operator”).

(The Company and the Operator are collectively referred to as the “parties” or individually referred to as the “party”)
WHEREAS:
(A)
The parties have entered into a Memorandum of Understanding (the “MOU”) dated [INSERT DATE] to form the foundation to explore the possibility for the Operator to provide the Service within the AEL and the Designated Stations to the public, the Company and the Corporation.

(B)
Further to the MOU, the Operator has submitted a proposal (the “Proposal”) dated the MOU Date entitled “Proposal for the AEL Wi-Fi Program” (a copy of which is attached as Schedule 8 to this Agreement), and an irrevocable binding offer (the “Offer”) dated [INSERT DATE] (a copy of which is attached as Schedule 9 to this Agreement).

(C)
In reliance of the Proposal and the Offer, the Company is prepared to accept the Operator’s offer to provide the Services upon the terms and conditions set out in this Agreement.  

NOW IT IS HEREBY AGREED AS FOLLOWS:
1. PRIVATE 
INTERPRETATIONtc  \l 1 "1.
INTERPRETATION"
1.1
Words and expressions appearing in this Agreement and the recitals shall be construed in accordance with the definitions and provisions as contained in Clause 1 of this Agreement.  In this Agreement and the recitals, unless the context otherwise requires:
“Agreement” and any reference to the Agreement means this Agreement together with the Schedules and Annexes attached hereto;

“Airport Express Line” or “AEL” means the airport railway which links up Lantau with the Central District and which consists of five (5) stations, namely; the Hong Kong Station, the Kowloon Station, the Tsing Yi Station, the Airport Station and the Asia World Expo Station;

“Cable Facilities” means all cables, fibre cable, CAT 6, cable conduits, cable trays, cable hangers, cable trucking, ducts, power points, power cables and other ancillary equipment to be used in relation to the installation of the PWLAN Equipment;

“Certificate of Completion” means each certificate of completion issued by the Company pursuant to Clause 9.8;

“Confidential Information” means any and all information disclosed by a party to another party (whether before or after the date of this Agreement and whether in written, oral or other tangible or intangible form), including but not limited to discussions, discoveries, ideas, inventions, concepts, know-how (whether patentable or not), research, development, designs, specifications, drawings, models, samples, flow charts, data, computer programs, disks, diskettes, tapes, algorithms, software programs, marketing information, customer names, customer information, technical, financial or business information, intellectual property rights, patent applications, product information, and trade secrets whether or not labelled as “Confidential”, which is not generally available to the public.  The provisions of this Agreement are confidential information of the parties;

“Corporation” means the MTR Corporation Limited, a Hong Kong company having its registered office at MTR Tower, Telford Plaza, No. 33 Wai Yip Street, Kowloon Bay, Kowloon, Hong Kong;

“Designated Stations” means each of the Hong Kong Station, the Kowloon Station, the Tsing Yi Station, Airport Station and the Asia World Expo Station on the Airport Express Line, excluding any and all extensions, expansions and combinations after the MOU Date, and for the avoidance of doubt excludes all of the non-railway residential, commercial and shopping developments owned or managed by the Corporation; 

“Engineer” means such person as may from time to time be appointed by the Company to act as the Engineer for the purposes of this Agreement;

“Hong Kong” means the Hong Kong Special Administrative Region of the People’s Republic of China;

“Install” means to lay, place, erect, fit, connect, mount, connect, run, establish, insert, set up, construct, and “installation” shall be construed accordingly;

“Intellectual Property Rights” means any patent right, design right, copyright, database right, trademark or trade name (whether or not registered), and any pending applications relating to the foregoing, web site address, trade secrets, know-how, and all other intellectual property rights which may exist in any part of the world;

“Mass Transit Railway” means the railway system including the railway premises and all the civil works, electrical and mechanical works, infrastructure system, plant, machinery, equipment fixtures, chattels moveables and immoveables forming part of the overall system for the operation and maintenance of the Mass Transit Railway including the MTR Network;

“MOU Date” means [INSERT DATE];
“MTR Network” means the mass transit railway system which currently consists of six separate lines operated by the Corporation, including all of the railway premises, MTR Stations, tunnels and premises, plant, machinery, fixtures, installations and fittings forming part of the Mass Transit Railway system, but excluding all of the non-railway residential, commercial and shopping developments owned or managed by the Corporation;

“Other Areas” means the adjacent railway premises of each the Designated Stations) within which both parties have agreed the Operator’s PWLAN Equipment will be installed for the purpose of providing the Service;

“Performance Standard” means the standard and criteria for performance of the Service to be demonstrated by the Operator in Clause 7 and more particularly set out in Schedule 7;

“Public Wireless LAN” or “PWLAN” means the Wi-Fi-based wireless technology within the technical criteria of the class licence created by the Telecommunication Authority for the provision of the Service;

“PWLAN Equipment” means all or any of the cables, plant, machinery, facilities and equipment and property owned, leased or controlled by the Operator and to be from time to time installed, affixed or mounted within the Designated Stations, tracks along the Airport Express Line and Other Areas up to and including the point of interconnection with telecommunication facilities of fixed carrier licensees for the purpose of establishing and operating the Service under this Agreement;
“Service” means Wi-Fi-based wireless high speed broadband internet access services provided by the Operator using the PWLAN Equipment in compliance with and in accordance with the Performance Standard in Schedule 7;

“Telecommunications Authority” has the meaning set out in the Telecommunications Ordinance of Hong Kong Cap. 106, or its replacement authority if one is appointed as a result of change of laws in Hong Kong;

“Term” has the meaning set out in Clause 2.1;

“Usage Fee” means the usage fee referred to in Schedules 1 and 2;

“User” or “Users” means a person to whom the Operator has agreed to provide the Service; and

“Wi-Fi” means wireless networking protocol conforming to the IEEE 802.11 b/g standard, otherwise known as wireless fidelity.

1.2
In this Agreement, unless the context otherwise requires:


(a)
references to (or to any specific provision of) this Agreement or any other document shall be construed as references to this Agreement, that provision or that document as modified, amended or supplemented from time to time with the agreement of the relevant parties and in force at any relevant time;


(b)
the words “herein”, “hereof”, “hereunder” and words of similar import shall be construed as references to this Agreement as a whole and not to the particular provision in which the relevant reference appears;


(c)
any reference to a Clause or a Schedule is to a clause in or a schedule to this Agreement;


(d)
clause headings have been inserted for ease of reference only and shall not affect interpretation;


(e)
words importing the singular meaning include the plural meaning, and vice versa;


(f)
words of the masculine gender include the feminine and neuter genders and words denoting natural persons include corporations and firms and all such words shall be construed interchangeably in that manner; 


(g)
words denoting an obligation on a party to do any act, matter or thing include an obligation to procure that it be done and words placing a party under a restriction include an obligation not to permit, cause or allow breach or contravention of the restriction;


(h)
references to any ordinance, enactment, rule, law or regulation are to such ordinance, enactment, rule, law or regulation as amended, modified, consolidated, extended or re-enacted and include any subsidiary legislation made thereunder;


(i)
“law” includes common and customary law and any constitution, letters patent, royal instructions, decree, judgment, legislation, order, statute, treaty and other legislative measure, in each case of any jurisdiction whatsoever;


(j)
any reference to a “consent” also includes an approval, authorisation, exemption, filing, licence, permission and registration; 


(k)
any reference to a “month” is to a calendar month; and


(l)
any reference to a “year” is to a calendar year.

2. TERM OF AGREEMENT

2.1
The term of this Agreement shall commence on the date of this Agreement and shall continue for a period of five (5) years unless terminated earlier pursuant to the provisions contained herein (the “Term”).

3. PRIVATE 
RIGHT OF ACCESStc  \l 1 "2.
RIGHT OF ACCESS AND TERM"
3.1
Subject to the terms and conditions of this Agreement, the Company hereby: 


(a)
grants an exclusive non-transferable and non-sublicensable right to the provision of the Service within the Designated Stations, the Other Areas for the period of the Term (including trains running along the AEL after 11 March 2009, in other words only a four (4) year term for in-train coverage), PROVIDED THAT the Operator shall provide fair and equitable open Wi-Fi access to other operators including its competitors without adopting any anti-competitive practices on terms no worst than those that the Operator offers to other end customers; and


(b)
for the purpose of provision of the Service by the Operator and (subject as hereinafter provided), grants a non-exclusive, non-transferable and non-sublicensable limited right of access to the Operator to the Designated Stations and the Other Areas as may be necessary to install, operate, repair, test, maintain, renovate, remove and replace any PWLAN Equipment as may from time to time be approved in writing by the Company, provided that no right of access is granted with respect to the Airport Station and tunnels between stations.

3.2
All PWLAN Equipment (excluding Cable Facilities) installed by the Operator in the fulfilment of this Agreement shall remain the property of the Operator.  Cable Facilities and power points will be installed by the Operator at its costs and ownership thereof will be vested in the Company upon completion of such installation and the issuance of the relevant Certificate of Completion.  The ownership of the Operator’s PWLAN Equipment shall automatically vest in the Company upon the expiration or sooner termination of this Agreement and not under any other circumstances.

3.3
Nothing in this Agreement shall in any way create or constitute a lease or tenancy whatsoever or grant to or create in favour of the Operator or any other person any right or interest (including, without limitation, exclusive possession) in any land or any franchise or exclusive right.  The Landlord and Tenant (Consolidation) Ordinance (Chapter 7 of the Laws of Hong Kong) shall not apply to this Agreement or to the right of access granted hereunder.

3.4.
Nothing in this Agreement shall be deemed to mean or to imply that the Company is in any way committed to or be bound by any schedule, condition, requirement for time limit that the Operator or any other party may be subjected to.  The Operator shall, amongst other things, complete the works as identified in Schedule 3 of the Agreement.

4. SITE WORK

4.1
The Company shall provide at cost the enclosure, the facia and all interior fittings for the PWLAN Equipment in a good and proper workmanlike manner subject to the design, materials, electrical arrangements and installations thereof being approved in writing by the Company (such approval not to be unreasonably withheld or delayed) before the Operator commences any site work.  

4.2
The Operator shall not erect, exhibit or display any sign, flagpole or other device whether illuminated or not on, in or within any part of the PWLAN Equipment and/or enclosure thereof except for the purpose of reasonable identification provided that prior approval of the Company for doing so shall be obtained (such approval not to be unreasonably withheld or delayed).

4.3
The Operator shall not start the operation of the PWLAN Equipment until the Company certifies in writing that the site work has been carried out and completed in accordance with the design, materials, electrical arrangements and installations approved pursuant to Clause 4.1 hereof provided that such certificate must be issued by the Company as soon as practicable.

4.4 The Operator hereby represents, undertakes and agrees to:

(a)
simultaneous with the entry into of this Agreement, enter into a service agreement with the Company to engage the Company as contractor in the provision of the building, operation, maintenance and/or other services with respect to all the on-site facilities for the operation of the Service such as cabling, wirings, power socket provision and mounting holes for the installation of Hotspot Units (defined to mean RJ-11 type telephone socket box, provision of 13Amp square-pin socket; and provision of mounting holes for screws on the flat top fixture or a wall surface)  for the duration of the Initial Term; and in consideration of the works which will be performed by the Company, the Operator shall pay a service fee to the Company being a total amount of not less than Hong Kong Dollars [INSERT AMOUNT] (HK$[INSERT AMOUNT]) (“Service Agreement”); 

(b)
commence Installation of the PWLAN Equipment immediately upon execution of this Agreement; and

(c)
complete all Installation, testing and have all necessary PWLAN Equipment ready to go live for commercial live operation of the Services to Users with full coverage as required in this Agreement in which the date as may be mutually agreed by the parties.

4.5
Time shall be of the essence in all respects for the Operator to undertake and perform its duties and obligations under this Agreement.

5. COVERAGE AND LOCATION

5.1 
The Operator shall provide full coverage of the Service to the concourse and platform areas at the Designated Stations and the Other Areas, and with effect from 11 March 2008 also within the trains running along the AEL. 

5.2 
The Operator’s PWLAN Equipment and the enclosure thereof shall be Installed by the Operator in the locations of each station as set out in Schedule 3 hereto PROVIDED always that subject to both parties’ agreement and in accordance with Clause 5.4 below, that such location may be altered or changed to another suitable location not inferior to the location as originally agreed between the parties under this Agreement.

5.3 
The Company may at any time upon giving no less than one (1) month prior written notice to the Operator to remove and dismantle any and all the PWLAN Equipment pursuant to Clause 13. 

5.4
Each party shall give the other party adequate and reasonable written notice in relation to any request to change the design or location of the PWLAN Equipment and the enclosures thereof from those locations set out in Schedule 3.

6. PRIVATE 
FEES AND COSTStc  \l 1 "4.
FEES AND COSTS"
6.1
In consideration of the grant of right of access and the right to the provision of the Service more particularly set in Clause 3.1, the Operator shall pay to the Company the fees and costs in accordance with Schedule 1 of this Agreement.  All fees and costs paid by the Operator are exclusive of government rates and utility charges which shall be payable by the Operator.  The Company shall be responsible for the payment of government rent.

6.2
The fees referred to in Clause 6.1 shall be deposited by the Operator into such bank account as shall be nominated by the Company from time to time by way of auto-payment (unless otherwise required by the Company) within thirty (30) days of receipt of such invoice from the Company or their respective due date, whichever shall be earlier.

6.3 
The period used for the calculation of the fees in Clause 6.1 shall be the calendar month unless as may be otherwise agreed by the parties from time to time.

6.4
The Company reserves the right to charge the Operator additional interest on any outstanding payment at the rate of 2% per month from the due date for payment until the date when payment is received by the Company.

6.5
The Operator shall deliver to the Company within thirty (30) days after the end of each quarter the reports and documents referred to in Schedule 2 in respect of that quarter in order for the Company to verify the Users using the Service and the amount of Usage Fee payable concerning that quarter. 

6.6
The Operator shall produce to the Company within three months after 31 December of each year the report for the relevant year audited and certified by an independent certified public accountant which should provide a true and accurate account of Users using the PWLAN Equipment and/or the Service and for determination of the total Usage Fee due for the relevant year.  The parties shall adjust the aggregate amount of the Usage Fee paid for the year in question by reference to such report and the relevant party shall pay to the other party the amount of any payment owing to the other party by reason of such adjustment within 30 days after the production of such report.

6.7
It is agreed by both parties that the Company, shall, after giving a written notice of not less than thirty (30) days to the Operator (but not more frequently than once in any period of 12 months), be entitled to conduct an audit of the related usage records relevant to the assessment of the Usage Fee, copies of which shall be produced to the Company without any unreasonable delay for the purpose of such an audit. After completion of the audit, the Company undertakes to promptly destroy or return such copies to the Operator upon the Operator’s request.  Notwithstanding this clause, the Operator shall not be under any obligation to disclose any personal data (as defined in the Personal Data (Privacy) Ordinance) of any User to the Company.
6.8
No maintenance fee shall be payable by the Operator to the Company as all the PWLAN Equipment installed shall be maintained by the Operator at its own cost. In the event that any work in relation to arranging for the Operator’s access to the locations set out in Schedule 3, relocation and/or changes to the PWLAN Equipment require the incurring of additional cost of manhours from the Company, then the cost will be charged to the Operator on an actual basis at the following rates, subject to rate adjustments by the Company on an annual going forward basis: 

	Title or Equivalent Grades
	Hourly Rate (HK$)

	Design Engineer

Design Support Engineer

Design Officer
	$613

$430
$313

	Project Controller

Assistant Project Controller

Administrative Assistant
	$822

$613

$159

	Senior Technician
	$214


7. PRIVATE 
PERFORMANCE STANDARDStc  \l 1 "5.
PERFORMANCE STANDARDS"
7.1
The Operator shall be responsible for the quality of the Service and for the reliability and performance of its PWLAN Equipment.

7.2 The Operator shall test and record the performance of the Service and demonstrate to the Company that it meets the Performance Standard defined in Schedule 7.  The Operator agrees that the Company has the right to participate in such tests and to propose other suitable tests (which proposals will not be unreasonably denied) and to review the results of such tests.

8. PRIVATE 
OPERATOR'S LICENCEtc  \l 1 "8.
OPERATOR'S LICENCE"
8.1
The Operator shall not operate its PWLAN Equipment in the Airport Express Line and Other Areas unless the Operator has a valid licence issued by the Telecommunications Authority to operate the Service via the PWLAN Equipment.

8.2
The parties acknowledge, that prior to the execution of this Agreement, the Operator upon the request of the Company provide to the Company proof acceptable to the Company of the existence of a current, valid licence issued by the Telecommunications Authority to authorise its operation of the Public Wireless LAN Equipment. 

8.3
The Operator will promptly advise the Company in writing from time to time of any renewal, revocation or cancellation of the Licence, and of any change in its conditions in relation to the Operator's obligations under this Agreement.

9. INSTALLATION, OPERATION AND MAINTENANCE OF THE PWLAN EQUIPMENT AND THE SERVICE

9.1
The Operator is required to install, maintain and repair at its cost the PWLAN Equipment and the enclosure thereof installed within the Airport Express Line and Other Areas.

9.2
The Operator shall at its costs construct, design, deliver and commission an access network using PWLAN Equipment and to acquire necessary telecommunication services and facilities and internet bandwidth to enable the provision of the Service within the Airport Express Line and Other Areas. In this connection, the Operator shall pay the costs of provision of power points incurred by the Company from the extension and use of existing power facilities.

9.3
In the event where it is required by the Corporation or any government authority or for the smooth operation of the Airport Express Line, the Other Areas or other areas of the Mass Transit Railway, the Company reserves the full right at the Company's reasonable discretion to replace, reduce, relocate and adjust any space allocated to the PWLAN Equipment by giving reasonable prior written notice to the Operator and the costs as a result of the above action will be paid by the Operator. 
9.4
In other circumstances not otherwise specified under Clause 9.3, the Company has the same rights and obligations as stated in Clause 9.3 above except that the costs will be shared equally by the Company and the Operator.  The Company agrees to give prior reasonable written notice to the Operator if it intends to exercise its rights hereunder and in the case of relocation, prior written notice of not less than 3 months will be given to the Operator for the completion of the works required for such relocation.

9.5
The Company shall be responsible for approving the design of the PWLAN Equipment to be installed, within the Airport Express Line and Other Areas as submitted by the Operator (such approval not to be unreasonably withheld or delayed) and for arranging site access for the purpose of installation of the PWLAN Equipment by the Operator and/or its contractors pursuant to this Agreement.

9.6
The Operator shall complete all works under this Agreement and the design, fitting, installation, operating, connection and mounting of the PWLAN Equipment within the Airport Express Line and Other Areas in compliance with Schedule 5 (General Specification) and Schedule 6 (Particular Specifications) and the standards of quality and instructions laid down by the manufacturers of the PWLAN Equipment and cables to be installed in relation thereto.  The Operator shall comply with any additional reasonable terms and conditions imposed by the Company in this regard to the Company's reasonable satisfaction.  The Company shall use reasonable endeavours to ensure that necessary approvals and permissions are granted to the Operator in respect of the installation of the PWLAN Equipment in the Airport Express Line and Other Areas.

9.7
The Operator may from time to time request the Company to loan, rent or provide Company equipment to facilitate the installation, renewal, operation and maintenance of the PWLAN Equipment, and the Company shall subject to availability and at its sole discretion decide whether to loan, rent or provide such equipment at a reasonable charge.

9.8
As soon as any part of the works referred to in Clause 9.6 is completed and ready for operation, the Operator may apply to the Company for the grant of a Certificate of Completion to allow it to utilise the whole or any part of the works.  The Company apply to the Corporation for issuance of a Certificate of Completion to the Operator when each phase of the works or any part thereof is completed to its reasonable satisfaction.  Each Certificate of Completion shall identify the part of the works to which it refers and any minor outstanding works to be completed and the agreed times in which the same shall be completed.  The Operator shall not use any part of the works until a Certificate of Completion, whether for the whole or such part has been issued by the Company which issuance shall not be unreasonably withheld or delayed.  

9.9
The Operator is required subject to the approval by the Company in accordance with Clause 9.6 to fit, install, connect and mount the PWLAN Equipment in accordance with Schedules 5 (General Specification) and 6 (Particular Specification) and using due care and diligence and in a reasonable manner so as not to interfere or cause damage to the property or interest of the Company or that of any other party or to the operation of the Airport Express Line and Other Areas.  

9.10
The Operator shall operate and maintain the PWLAN Equipment and the Services throughout the Term using due care and diligence and in such a manner so as not to interfere or cause damage to the property or interest of the Company, or other parties or to the operation of the Mass Transit Railway, the Airport Express Line, the Designated Stations and/or Other Areas, or other parties' system or any part thereof.

9.11
The Operator shall be solely responsible for obtaining and keeping in force throughout the Term all necessary consents, permits or certificates of whatsoever nature from all relevant authorities necessary for the work and the maintenance work, and the Company shall provide reasonable assistance to the Operator in obtaining such licences if and when requested by the Operator.

9.12
The Company shall allow the Operator reasonable supervised access to the PWLAN Equipment located within the Airport Express Line and Other Areas, for the purposes of installation, maintenance, testing and repair, during times to be mutually agreed pursuant to this Agreement provided reasonable prior notice is given to the Company of the type, place of work and time period necessary for such work to be carried out.  In the event of any emergency affecting the PWLAN Equipment the Company shall permit the Operator immediate access to the PWLAN Equipment so far as is reasonably practicable.  The Operator shall comply with any reasonable and lawful instructions and requirements the Company may issue in connection with such work. Any access granted by the Company to the Operator shall be subject to the provisions of Clause 15.

9.13
The Operator shall be responsible for marketing and promoting the Service both locally and internationally.  In this connection, the Operator shall design and operate an AEL-specific login page as the Company may direct from time to time.  Reasonable space shall be provided in the login page for information of the Company and the Mass Transit Railway but the promotion message on such login page shall be subject to the mutual agreement between the Company and the Operator.

9.14
The Operator shall be responsible for the marketing of the Service.  All contents for the marketing and promotion activities; in particular, relating to the corporate identity of either party shall be subject to the prior approval by the Company.  The Operator shall actively and lawfully promote, market and sell the Services to the Users. 

9.15
The Operator shall provide twenty-five (25) free accounts for staff of the Company and twenty-five (25) free accounts for staff of the Corporation throughout the Term to use the Service.

9.16
The Operator shall also be responsible for the daily operation of the Service including but not limited to ongoing maintenance, billing and authentication, customer service, and technical support to the Users.

9.17
The Operator shall promptly and professionally handle all enquires relating to the PWLAN Equipment and provide briefings to the Company and / or Corporation to introduce and update their knowledge of the PWLAN Equipment and the Service.

9.18
The Operator shall be responsible for keeping the PWLAN Equipment at its own costs in good, clean and proper repair and condition and to make good any damage and defect as may from time to time be necessary for the operation of the Service.  Upon the expiry or early termination of the Term, if the Company shall so instruct, then the Operator shall remove all PWLAN Equipment and hand back to the Company the sites in like condition, as at the commencement of the Term (fair wear and tear, inherent and structural defects excepted).  In particular, the Operator shall repair or replace, as required, all related electrical installations and equipment in accordance with all legal requirements and to the reasonable satisfaction of the Company.

9.19
The Operator shall comply with all relevant laws, ordinances, rules, regulations, standards, codes of practice and instructions, including those issued or imposed by the Corporation from time to time (including but not limited to all General Specifications (including but not limited to that for Maintenance Services, that for Electrical & Mechanical Works, and that for Building and Civil Engineering Works), General Conditions and Special Conditions, the Key Industrial Safety Precautions for Contractor, MTRC Rules and Procedures, Code of Practice, and all quality, performance and safety standards) and all reasonable requirements and directions of the Company in respect of the conduct of its workmen and agents at the Mass Transit Railway and the performance of the works and services. The Operator shall not engage any contractor or subcontractor without the prior written approval of the Company, and such approval shall be at the discretion of the Company and the Company may impose such condition as it desires.

9.20
The Operator shall be solely responsible for obtaining and keeping in force for the required period all necessary consents, permits or certificates of whatsoever nature from all relevant authorities necessary for the installation, operation and maintenance of the PWLAN Equipment, and the supply of the Service.

9.21
The Company may also allow around 10 signages to be put up in each of the stations along the AEL by the Operator (except for the Airport Station) for the marketing of the Service. The size and contents of the signage shall be mutually agreed by the parties.  In addition, the Company shall participate and support any co-marketing efforts and activities which are deemed to be necessary and appropriate for the marketing of the Service.

9.22
The Operator shall, at the request of the Company, collect all relevant statistics and data for the Company throughout the Term and furnish the same along with updates to the Company upon such intervals and in such formats and detail as the Company may reasonably direct from time to time.

9.23
The Operator shall reserve and provide to the Company one SSID and VLAN or suitable network resources for internal uses.

10. PRIVATE 
INTERFERENCE BY THE PWLAN EQUIPMENTtc  \l 1 "13.
INTERFERENCE BY OPERATOR'S EQUIPMENT"
10.1 The Operator shall comply with such reasonable and lawful directions given by the Company to ensure that the installation, operation, repair and/or maintenance and/or removal of the PWLAN Equipment shall not interrupt, interfere with, disturb or disrupt at any time any other systems and services within the Airport Express Line, the Designated Stations, the Other Areas or other portions of the Mass Transit Railway.  

10.2
If the PWLAN Equipment is shown to interrupt, interfere with or disturb or disrupt or in any other way affect the communications or telecommunications systems and services within the Airport Express Line, the Designated Stations,  the Other Areas or other portions of the Mass Transit Railway operated by the Company, the Corporation or any other person, the Company may, upon prior written notice to the Operator, and after a reasonable period, disconnect or otherwise disable the PWLAN Equipment until such interference or disruption can be resolved by the Operator to the Company's reasonable satisfaction without payment of any compensation to the Operator provided that the Company shall ensure that any such disconnection is carried out in a reasonable manner.  In the event of emergency, the Company may repair, replace or make good such damage by giving notice to the Operator as soon as practicable after the action is taken and in which case the Company shall have the right to recover all costs and expenses reasonably incurred by it as a result thereof from the Operator. The Company shall use its best endeavours to immediately inform the Operator upon any disconnection of the PWLAN Equipment.

11. PRIVATE 
INSURANCEtc  \l 1 "14.
INSURANCE"
11.1
The Operator shall effect and/or maintain and/or shall ensure that any contractor employed by it shall effect and/or maintain third party liability insurance covering legal liability for the accidental death or injury of a person or the accidental loss or damage to property in an amount not less than HK$25 million per claim which may be adjusted from time to time as specified by the Company on reasonable notice to the Operator.

11.2
The Operator shall, whenever required, produce to the Company and/or shall arrange for the production to the Company copies of any such policies of insurance and receipts for payment of the current premium.

11.3
The Operator will take out and maintain third party insurance to cover the operation of the Services in and concerning the Mass Transit Railway (including any activities by the Company in connection with the installation, use and maintenance of the PWLAN Equipment) on terms and in amounts considered appropriate by the Company in the context of the scale and nature of the Mass Transit Railway.

12. PRIVATE 
TERMINATIONtc  \l 1 "15.
TERMINATION"
12.1
Without prejudice to the then accrued rights of the Company, this Agreement shall automatically terminate upon the expiration of the Term, provided that the Company may forthwith terminate this Agreement by written notice to the Operator upon occurrence of any of the following events of default which the Operator fails to remedy within 30 days upon receipt of a written notice from the Company specifying such default and requiring the Operator to remedy the same:-

(a)
the Operator fails to pay in full any sum due under this Agreement; 

(b)
the Operator or any successor to the Licence to provide the Service granted to the Operator ceases to carry on its Public Wireless LAN business for whatever reason; 

(c)
the licence, authorization or exemption (as the case may be) issued by the Telecommunications Authority to the Operator necessary for the operation of the Service, is cancelled or withdrawn for any reason or the terms thereof varied such that the Service cannot reasonably be provided or operation of the Public Wireless LAN by the Operator cannot be continued;  or

(d)
the Operator assigns or purports to assign the benefit and/or burden of this Agreement without the Company’s prior written consent other than in accordance with Clause 20 of this Agreement.

12.2
Either party may forthwith terminate this Agreement by written notice to the other party upon occurrence of any of the following events of default which the party in default fails to remedy (if capable to do so) within thirty (30) days upon receipt of a written notice from the non-defaulting party specifying such default and requiring the same to be remedied:-

(a)
the other party becomes insolvent; or

(b)
the other party makes a general assignment or an arrangement or composition with or for the benefit of its creditors, or has a receiver or similar officer appointed over all or a substantial part of its undertaking or assets; or

(c)
any action is taken by the other party for dissolution or winding-up (except for the purpose of a reconstruction, amalgamation or reorganisation in such manner that the entity resulting therefrom effectively agrees to be bound by and assumes the obligations and liabilities imposed on the other party under this Agreement) or anything analogous to any of the foregoing occurs in respect of the other party; or

(d)
the other party commits any material breach of any of the provisions of this Agreement.

12.3
For the purpose of Clauses 12.1 and 12.2 (but not otherwise), a breach shall be considered capable of remedy if the party in breach can comply with the provision in question in all respects other than as to the time of remedy.

12.4
In the event of termination of this Agreement under Clauses 12.1 and 12.2, the Operator is not entitled to any refund of any payments made whatsoever under this Agreement.

12.5
Termination of this Agreement shall not prejudice any rights which either party may have accrued as at the date of termination.

12.6
The Operator agrees that in the event of the expiration or sooner termination of this Agreement, the Operator shall provide all necessary assistance, training, documentation, equipment and support to allow the Company or its designee to continue to operate the Services and use the Equipment on a “hot-swap” basis so there is no any interruption or degradation of Service.

12.7
The following clauses will survive the termination or expiration of this Agreement and shall continue to have full binding force and effect between the parties notwithstanding the termination or expiration; Clause 12 (relating to the termination), Clause 14 (relating to indemnities), Clause 17 (relating to confidentiality) and Clause 24 (relating to applicable law).

13. PRIVATE 


tc  \l 1 ""

PRIVATE 
REMOVAL OF THE PWLAN EQUIPMENT tc  \l 1 "REMOVAL OF OPERATOR'S EQUIPMENT AFTER TERMINATION"
13.1
Under the circumstances as stipulated in Clause 5.2 and Clause 15.2, and if requested by the Company, the Operator shall be required to remove part of or all the PWLAN Equipment installed or erected within the Airport Express Line and Other Areas upon receipt of adequate and reasonable prior written notice from the Company.  The time period for such removal will be mutually agreed and the Company will use reasonable efforts to grant the necessary access to permit compliance with this Clause.  If the Operator fails to complete such removal (without any fault on the part of the Company) within such time periods the Company may take reasonable action to remove and make good the same without liability for any damage to the PWLAN Equipment thereby caused and the Operator shall forthwith pay to the Company on demand all reasonable costs and expenses incurred by the Company in relation to such removal.

13.2
Without prejudice to the rights of the Company under Clause 3.2, if the PWLAN Equipment is not dismounted or removed in accordance with Clause 13.1, the PWLAN Equipment shall be considered as abandoned and the Company shall be entitled to sell PWLAN Equipment and retain the proceeds thereof to offset against any non payment of cost and expenditure incurred by the Company in relation to removal of such equipment under this Clause 13.

13.3
The Operator shall ensure that any action, work or operation carried out by it or its servants, agents or contractors under this Clause 13 shall not interfere with any other person or property or the conduct of any business in the Airport Express Line and Other Areas.

14. PRIVATE 
INDEMNITYtc  \l 1 "17.
INDEMNITY"
14.1
The Operator shall be wholly and solely responsible for any damage, loss or injury or death to any person whomsoever or any property whatsoever caused directly:-

(a)
by the defective or damaged condition of any part of the PWLAN Equipment; or

(b)
by any act, omission, negligence and/or error of the Operator and/or any of its employees, agents, licensees and invitees.  The Operator shall indemnify the Company against all demands, claims, actions, liabilities and legal proceedings whatsoever made against the Company by any person in respect of such loss, damage, injury and/or death.

14.2
The Operator shall fully indemnify and keep indemnified the Company against all claims, demands, damages, proceedings, costs and expenses due to the Operator's negligent act or omission or arising out of:

 (a)
the installation, operation, maintenance or removal of the PWLAN Equipment;

 (b)
any interference, disturbance or disruption caused by the PWLAN Equipment;

 (c)
any increase in the premium charges and costs payable under the Company's insurance policy which results from the Operator's material breach under this Agreement;

 (d)
any breach of this Agreement by the Operator; and

 (e)
any breach of the Mass Transit Railway Bylaws to the extent that such Bylaws are applicable.

14.3
Where such claim, demand, damage, proceeding, cost or expense is attributable to a third party claim against the Company, then the Company shall not settle or compromise any such claim or make any admissions relating thereto, without the prior written consent of the Operator whose consent shall not be unreasonably withheld and the Operator shall be entitled (at its own cost) to appoint legal counsel to work with the legal counsel appointed by the Company in defending or settling such claim.
14.4
Notwithstanding the indemnities given herein by the Operator, the Operator shall not be liable to the Company or any third party (whether the contract, tort, statute or otherwise) for any special, economic, indirect or consequential loss or damage (including but not limited to business loss, loss of revenue, profit or contract or loss of data or goodwill) which is suffered or incurred by the Company in connection with this Agreement or the Service.

14.5
The Parties agree that should for any reason whatsoever the PWLAN Equipment be caused damage by the Company, its servants or its agents due to its negligence or omission thereby rendering the Company liable to the Operator for the same under this Agreement the Company shall promptly initiate action to repair the same and the extent of such liability shall be limited to the cost of repairing such damage and the Company shall not be liable for any business loss, economic or consequential loss, loss of profit or contract arising therefrom.
14.6
To the extent permitted by law and notwithstanding any other provision of this Agreement, in respect of the Operator’s liability under or in relation to this Agreement, the performance of this Agreement or any activity contemplated under this Agreement, whether for the breach of contract, tort (including without limitation, negligence) or under any statute or otherwise, the Operator limits its maximum aggregate liability to an amount not exceeding the total amount paid to the Company under this Agreement prior to the incident giving rise to the liability.  The foregoing limitation of liability shall not apply to the extent that such liability is fully covered by insurance effected and/or maintained by the Operator under Clause 11.1.

14.7
To the extent permitted by law, the Operator expressly disclaims any representation or warranty whether express or implied in relation to the Service or PWLAN Equipment, this Agreement or its obligations under this Agreement and the Company expressly waives any claims it may have against the Operator in this regard.
15. PRIVATE 
RAILWAY PARAMOUNTtc  \l 1 "18.
RAILWAY PARAMOUNT"
15.1
The Operator acknowledges and agrees that the efficient and safe operation of the Mass Transit Railway is a paramount consideration in the performance of, and in giving effect to, any provision of this Agreement notwithstanding any clause or provision of this Agreement to the contrary.

15.2
The Company shall have absolute right of access to the PWLAN Equipment installed in and along the Airport Express Line, the Designated Stations and the Other Areas at all times to do all acts and things as it may in its absolute discretion consider necessary for the purpose of inspecting, maintaining and repairing any part of the AEL or Other Areas or to ensure the smooth operation of the AEL or Other Areas, and the Company may close the AEL or Other Areas and any AEL station or station of Other Areas at any time provided the Company shall take all reasonable care not to cause any damage to or loss of the PWLAN Equipment in so doing. Upon giving prior reasonable notice to the Operator, the Company may also, for these purposes, require the removal or dismantling of the PWLAN Equipment which removal or dismantling will be carried out by the Operator promptly upon reasonable request by the Company, except in emergency cases, when the Company shall be entitled to remove or dismantle the PWLAN Equipment itself by giving notice to the Operator as soon as practicable after the action is taken.

15.3
If the Company exercises its rights under Clause 15.2 it shall not be liable to the Operator for any loss, damage or liability sustained by the Operator or by any other person which is directly or indirectly attributable to such exercise, save where the same arises through the Company's failing to use all reasonable care. 

15.4
The Company expressly reserves the right to terminate this Agreement if required for station operation needs or station improvement schemes, by giving at least six (6) months advance notice in writing to the Operator without any compensation thereof and the Operator shall have no claim whatsoever against the Company.

16. ADVERTISING AND PROMOTION

The parties shall not carry out any advertising and promotion, except as mutually agreed, in the Airport Express Line, Designated Stations and/or Other Areas relating to promotion of the Service to Users.

17. PRIVATE 
CONFIDENTIALITYtc  \l 1 "19.
CONFIDENTIALITY"
17.1
Each party agrees to keep and procure to be kept secret all Confidential Information disclosed by the other party pursuant to this Agreement or during the course of negotiations relating to it.

17.2
Each party shall reveal Confidential Information relating to the other party only to its directors, officers, employees, professional advisors and their employees, contractors and their employees, financiers providing funding to the parties and their advisors so far as necessary to enable them to perform their duties for the purpose of this Agreement.  Each party shall require its directors, officers, employees, professional advisors and contractors, financiers providing funding to the parties and their advisors to observe the obligation of confidentiality contained in this Clause 17.

17.3
Each party shall not at any time divulge, disclose or otherwise furnish to any third party any Confidential Information relating to the affairs or business of the other party.

17.4
The provisions of this Clause 17 shall not apply, however, to any part of the Confidential Information which:


(a)
was already known to the recipient party prior to receipt thereof;


(b)
was acquired by the recipient party from a third party having the right to convey the Confidential Information to the recipient party without any obligation of confidentiality not to disclose the same;


(c)
is demonstrably independently developed by the recipient party;


(d)
is approved for release by prior written authorization by the owner of the Confidential Information;


(e)
is required to be disclosed by law or regulatory body generally or pursuant to a judicial order.

17.5
Subject to the provision in Clause 17.4 above, these obligations of confidentiality shall survive the termination of this Agreement.  All Intellectual Property Rights used or created in connection with the entry into and implementation of this Agreement shall automatically vest in the Company upon first use or creation.

18. PRIVATE 


tc  \l 1 ""

PRIVATE 
SEVERABILITYtc  \l 1 "20.
SEVERABILITY"
If any provisions of this Agreement are construed to be illegal or invalid, they shall not affect the continuity, legality, validity and enforceability of the other provisions of this Agreement.

19. PRIVATE 
NON-WAIVERtc  \l 1 "21.
NON-WAIVER"
19.1
Any failure or delay by either party to exercise all or part of any right, power or remedy under this Agreement shall not operate as a waiver thereof.  The rights, powers and remedies provided herein are cumulative and are not exclusive of any rights, powers or remedies otherwise available in law or in equity.

19.2
The acceptance of payment by the Company shall not be deemed to operate as a waiver by the Company of any right to proceed against the Operator in respect of a breach by the Operator of any of its obligations hereunder.

19.3
No condoning, excusing or overlooking by either party of any default, breach, non-observance or non-performance by the defaulting party at any time or times of any of the defaulting party’s obligations herein contained shall operate as a waiver of the non-defaulting party’s rights hereunder in respect of any antecedent continuing or subsequent default, breach, non-observance or non-performance or so as to affect in any way the rights and remedies of the non-defaulting party hereunder in respect of any such antecedent continuing or subsequent default breach non-observance or non-performance.  No waiver by the non-defaulting party shall be inferred from or implied by anything done or omitted by the non-defaulting party, unless expressed in writing and signed by the non-defaulting party.  Any consent given by the non-defaulting party shall only apply to the particular matter to which it relates and not a waiver or release of any of the provisions hereof nor shall it be construed as dispensing with the necessity of obtaining the specific written consent of the non-defaulting party in the future, unless expressly so provided. 

20. PRIVATE 
NON-ASSIGNMENTtc  \l 1 "22.
NON-ASSIGNMENT"
20.1
This Agreement may not be assigned, transferred, conveyed, licensed or otherwise disposed of, wholly or partially, except with the prior written consent of the Company.

20.2
The Operator shall not share the use and operation of the PWLAN Equipment with any other telecommunication operators without the written consent and approval of the Company to provide the Service and / or any other telecommunication services.  If such consent and approval is given, the shared use of the PWLAN Equipment shall be subject to any terms and conditions of the Company as shall be specified by the Company in the written consent or approval.  The Company also reserves the right to increase the amount of fees payable by the Operator under this Agreement in the event that the use and operation of the PWLAN Equipment are shared by more than one network or with other operators.

20.3
The parties agree hereto that the PWLAN Equipment to be installed, maintained and operated under this Agreement shall be applied solely for the purposes of providing  the Service in Hong Kong only as defined in the Licence at the date this Agreement comes into effect and should be in conjunction with the provisions of this Agreement.  The Operator will have to obtain further approval and consent from the Company for the operation of any new services which are not stated or permitted in this Agreement on the day this Agreement comes into effect and which require the using of the PWLAN Equipment. Such further approval and consent will be given after fees are agreed with the Company in respect of additional revenue generated by usage of such new services within the Mass Transit Railway.  The fee basis payable by the Operator to the Company will not less than that set out in Schedule 1.

20.4
The Operator may use the PWLAN Equipment for the purposes mentioned in Clause 20.3 only and may enter into all direct dealings and transactions with consumers in connection with the provision of such services regarding the same but shall not part with the right of access and all rights hereby granted or any physical control or possession of the same without the prior written consent of the Company subject to the other terms and conditions of this Agreement, such consent not to be unreasonably withheld or delayed.

21. PRIVATE 
NOTICEStc  \l 1 "23.
NOTICES"
Any notice required to be given under this Agreement shall be sufficiently given if delivered personally, sent by telex, facsimile, telegram or registered post to the principal or registered office of the party to be served.  Any such notice shall be deemed to have been received and given at the time on the same day, if the notice is delivered by hand, by telegram or post 7 days after dispatch, and on the same day as its successful transmission if it is sent by facsimile or telex.

22. PRIVATE 
ENTIRE AGREEMENTtc  \l 1 "24.
ENTIRE AGREEMENT"
This Agreement embodies the entire understanding between the parties relating to its subject matter, and supersedes all previous agreements (whether written or oral) (including the MOU) made between the Company and the Operator with regard to the subject matter hereof which shall from the date of this Agreement cease to have any force and effect and shall not be binding on the parties.  Any subsequent alteration of this Agreement must be in writing and signed by both parties.

23. PRIVATE 
RESOLUTION OF DISPUTEStc  \l 1 "25.
RESOLUTION OF DISPUTES"
Each party agrees that if any dispute shall arise between them which cannot be resolved at the working level in relation to the installation, commissioning and operation of the Service, the PWLAN Equipment or the validity and effect of any works contemplated under this Agreement, and such dispute may relate to, or have an impact upon the conditions of any telecommunications licence granted to a party, or the technical implications of the telecommunications services and networks provided thereunder and any consequential effects on the Airport Express Line and Other Areas then (subject to Clause 14 and any other clause in this Agreement which overrides this Clause 23):-

(a)
the Company and the Operator shall meet and endeavour to agree in good faith a suitable resolution of the dispute.

(b)
in the event that they are unable to do so either party may require the dispute to be referred to senior management of each of the Company and the Operator for resolution;

(c)
in the event that such senior management are unable to resolve the same, without prejudicing either party’s rights under Clause 24 below, then either party may refer the matter in dispute to the Telecommunications Authority who (if they determine that such dispute is within the ambit of their authority) may give guidance and directions which, in the absence of manifest error, will be followed by the parties as a basis to resolve such dispute.
24. GOVERNING LAW

This Agreement shall be governed by and construed in accordance with the laws of Hong Kong.  Both parties agree to submit to the non-exclusive jurisdiction of the courts of Hong Kong.
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Schedule 1 (Licence Fees)

Fees payable:

Administration Fee


Non-refundable Signing Fee


Usage Fee


Electricity Fees


Competent Person (CP) Training Fees

1.
Administration Fee 

A lump sum of HK$200,000 being the man-hour cost in relation to the project co-ordination, design approval, escort and site attendance shall be paid by the Operator to the Company upon the Operator’s first submission of the design of the PWLAN Equipment pursuant to Clause 9.2.
2. Non-Refundable Signing Fee

In consideration of and upon the Company countersigning this Agreement, the Operator shall pay to the Company the following non-refundable sums totalling HK$[INSERT AMOUNT]:

	Percentage of Amount Payable
	Due Date

	30%
	Upon the Company countersigning this Agreement

	25%
	11 March 2009

	15%
	11 March 2010

	15%
	11 March 2011

	15%
	11 March 2012


Payment will be accelerated and all payments are immediately due and payable if any payment is not paid by the due date.

3. Usage Fee

For the 4th Year

With respect to the 4th year after Date of completion (i.e. 31 Dec 2011 to 30 Dec 2012, actual date subject to the Date of Completion), the Operator shall; pay and the Company shall be entitled to a Usage Fee: 

(a) calculated by using the formula HK$[INSERT AMOUNT] multiplied by 0.5 and further multiplied by Y%, subject to a maximum capped amount of HK$[INSERT AMOUNT]; or 

(b) the minimum sum of HK$[INSERT AMOUNT], 

whichever is the higher.  As used herein, Y% is calculated using the following formula:

	Y% =
	(total communications traffic for the 12 months period ending on 30 Dec 2012) – (total communications traffic for the 12 months period ending on 30 Dec 2011))
	X 100%

	
	total communications traffic for the 12 months period ending on 30 Dec 2011
	


For the 5th Year

With respect to the 5th year after Date of Completion (i.e. 31 Dec 2012 to 30 Dec 2013, actual date subject to the Date of Completion), the Operator shall; pay and the Company shall be entitled to another Usage Fee: 

(a) calculated by using the formula HK$[INSERT AMOUNT] multiplied by 0.5 and further multiplied by Y%, subject to a maximum capped amount of HK$[INSERT AMOUNT]; or 

(b) the minimum sum of HK$[INSERT AMOUNT], 

whichever is the higher.  As used herein, Z% is calculated using the following formula:

	Z% =
	(total communications traffic for the 12 months period ending on 30 Dec 2013) – (total communications traffic for the 12 months period ending on 30 Dec 2011))
	X 100%

	
	total communications traffic for the 12 months period ending on 30 Dec 2011
	


The Operator shall make payment of the above minimum sum on an annual in advance basis (i.e. HK$[INSERT AMOUNT] by 30 Dec 2011, and HK$[INSERT AMOUNT] by 30 Dec 2012). In the event the minimum sum paid in advance is less than higher amount actually payable calculated using the above formula, the Operator shall make payment of the difference between the minimum sum paid and the higher amount that is in fact payable using the above formula for that relevant year, within 30 days after the end of such relevant year (i.e. pay the 4th year shortfall by 29 Dec 2013, and pay the 5th year shortfall by 29 Dec 2014).  
4.
Electricity Fees

The Operator shall make payment for the power consumption by the Operator’s Equipment which shall based on the published electricity tariff rate with an additional 38% top up on such rate. 
5.
Competent Person (CP) Training Fee

The Operator shall pay CP Training Fee to the Company for every person trained for the duration of the Term. The 2007 price is HK$1,500 per person per course and the price for subsequent years will vary depending on the cost to the Company of running the training course.   

Schedule 2 (Calculation of Usage Fee)

1. Description

The purpose of this Schedule is to set out the process of establishing the amount of Usage Fee payable by the Operator to the Company for the operation and provision of the Service within the Designated Stations and Other Areas. This process will be conducted by the Operator’s billing system and will produce a set of reports more particularly set out in Clause 4 of this Schedule.

2. Source Data

This process will use the Call Detail Records (“CDRs”) captured by the Operator’s billing system through all originating and terminating Access Points (“AP”) installed under Clause 5.2. 

3. Calculation of Usage Fee

For the 4th Year

With respect to the 4th year after Date of completion (i.e. 31 Dec 2011 to 30 Dec 2012, actual date subject to the Date of Completion), the Operator shall; pay and the Company shall be entitled to a Usage Fee: 

(a) calculated by using the formula HK$[INSERT AMOUNT] multiplied by 0.5 and further multiplied by Y%, subject to a maximum capped amount of HK$[INSERT AMOUNT]; or 

(b) the minimum sum of HK$[INSERT AMOUNT], 

whichever is the higher.  As used herein, Y% is calculated using the following formula:

	Y% =
	(total communications traffic for the 12 months period ending on 30 Dec 2012) – (total communications traffic for the 12 months period ending on 30 Dec 2011))
	X 100%

	
	total communications traffic for the 12 months period ending on 30 Dec 2011
	


For the 5th Year

With respect to the 5th year after Date of Completion (i.e. 31 Dec 2012 to 30 Dec 2013, actual date subject to the Date of Completion), the Operator shall; pay and the Company shall be entitled to another Usage Fee: 

(a) calculated by using the formula HK$[INSERT AMOUNT] multiplied by 0.5 and further multiplied by Y%, subject to a maximum capped amount of HK$[INSERT AMOUNT]; or 

(b) the minimum sum of HK$[INSERT AMOUNT], 

whichever is the higher.  As used herein, Z% is calculated using the following formula:

	Z% =
	(total communications traffic for the 12 months period ending on 30 Dec 2013) – (total communications traffic for the 12 months period ending on 30 Dec 2011))
	X 100%

	
	total communications traffic for the 12 months period ending on 30 Dec 2011
	


4. Reports

The Operator shall provide on a quarterly basis the following reports to evidence the amount of Usage Fees payable to the Company:

a) Locations of Access Points (AP)

b) Usage Fee Report

c) Usage Summary

d) Traffic Report

5. Change of Tariff Plans

In the event the Operator makes any changes to any tariff plans (including the Chargeable Rate and the Chargeable Unit) or introduces any new tariff plan for the use of the Service within the Designated Stations and Other Areas and where such change so made shall or may have the effect of reducing the amount of Usage Fee payable according to this Schedule 2, the Operator shall obtain the Company’s prior written consent in writing of such change within thirty (30) days before the effective date of such change.  In any case, the Operator undertakes that the annual payment of Usage Fee payable to the Company shall not be less than HK$[INSERT AMOUNT] for the 12 month period ending at the end of the 4th year (i.e. 30 Dec 2012, subject to the Date of Completion), and not be less than HK$[INSERT AMOUNT] for the 12 month period ending of the 5th year (i.e. 30 Dec 2013, subject to the Date of Completion).

Schedule 3 (Coverage and Location)

It is currently envisaged that the coverage should reach approximately 80% of passenger area in the five AEL stations, including concourse and platform and other areas at the designated stations.  This will be finalized by TraxComm after consulting with Operator. 

Schedule 4 (Operator’s Target Programme)

Operator to promptly provide draft for Company to comment, revise and approve.

Schedule 5 (General Specification)

Available for inspection at the Company’s office or via other arrangement.  It is Operator’s responsibility to inspect and accept the General Specification.
Schedule 6 (Particular Specification)



1.
INTRODUCTION


This document defines the Technical Specification of the Wi-Fi Network (hereafter referred to as “the Network”) to be constructed by the selected SP under the exclusivity arrangement of the commercial agreement.  This Technical Specification defines the network requirements in a user perspective of which MTRCL shares this Network with the selected SP.

1. NETWORK REQUIREMENTS
2.1 The network shall be an IP-based network. The network equipment shall enable the automatic assignment of IP addresses by the Dynamic Host Configuration Protocol (DHCP).
2.2 For the inter-connection between cars, wireless device operating IEEE 802.11 family wireless protocol shall be used to provide the network connection for bridging these locations. 
2.3 In case power supply to one or more equipment of the network is lost and upon resumption of power supply, the network shall be able to automatically initialize itself to provide full functionality.
2.4 When any wireless connection is interrupted or lost, the equipment shall continuously attempt to resume the wireless link, and automatically configure itself to resume normal network connection when the wireless link is resumed.
2.5 All network equipments shall support WPA encryption and MAC Layer security filters to protect the network from unauthorized access and attacks and to ensure data integrity.
2.6 At least 3 different logical or virtual networks, which would be used for LCD, CCTV and Train Operations, shall be configured/partitioned in the network and provided for use by the MTRCL.  Each logical or virtual network shall have its own data throughput control, security and Quality of Service (QoS) settings. The data flow of each logical or virtual network shall not interfere with one another.
2.7 The system shall support the assignment of priority levels to the logical or virtual networks as described in Item 6. In the case of competing capacity demands, the network shall assign the capacity to networks with higher priority levels first.
2.8 The System shall be able to configure itself and the network equipments such that any replaced or swapped network equipment shall work as part of the network with no need for manual configuration by operators.
2.9 Since train cars may be swapped to become part of another train from time to time, once all train cars are properly coupled together and powered up, the network shall automatically re-configure itself to establish network connections with any newly added network equipments and start functioning as required. Network connection with other network equipments from adjacent train shall be prohibited at all time.
2.10 The Operator shall ensure that the Company shall be entitled to freely utilize up to 10 Mbps of TCP/IP data throughput between any two LAN ports without any charge. If the Company requests to utilize an additional capacity of up to another 20 Mbps of TCP/IP data throughput between any two LAN ports, then Operator shall provide the additional capacity and in return Operator may request Company to pay additional charges at rates as may be mutually agreed upon. All LAN ports provided shall support 10/100BaseTx connections.
2.11 The network shall support the broadcasting and multi-casting of videos.
2.12 The compliance standards of train-borne equipment are,

2.12.1 EN61373 Railway Applications, Rolling Stock Equipment, Shock and Vibration Tests
2.12.2 EN50121 EMC: Rolling Stock
2.12.3 S/ROS/MW/010 Material and Workmanship Standard for Rolling Stock Electrical Equipment
2.12.4 S/ROS/MW/002 Standard for Cables
2.13 In case of emergencies, including where there is safety or operational issues of concern to the Corporation or the Company, the Corporation and the Company may make use of all the available bandwidth in and concerning the PWLAN Equipment, the Cable Facilities and the Service to access and use its CCTV and safety/monitoring systems with the highest priority.
Schedule 7 (Performance Standard)

[OPERATOR] to promptly provide draft for Company to comment, revise and approve. 

Schedule 8 (Proposal)

[TO BE INSERTED BY OPERATOR]

Schedule 9 (Offer)

[TO BE INSERTED BY OPERATOR]
